Respondent's counsel has stressed the fact that, while there
may have been some loose material at the top of the bench, that
the construction of the bench was of such a nature that it could
not be considered to constitute a hazardous condition.

The Secretary's counsel has emphasized that respondent has
placed undue emphasis on the type of equipment used by the Com-
pany, in that the Company seems to be of the opinion that its
equipment is so well made and so adapted to the kind of operation
involved, that no hazard exists when work is being done below the
bench here involved.

The crucial aspect of proof of the violation lies in the first
sentence of section 77.1005(a), and that is that I must first start
off with a finding that a hazardous area existed, because the sen-
tence reads "[hjazardous areas shall be scaled before any other
work is performed in the hazardous area." The question of whether
there was a hazardous area is an extremely difficult determination
to make, based on the evidence that exists in this case.  It is
particularly difficult, because I have the testimony of four wit-
nesses working for the Company, and I only have the testimony of
one inspector,  It Is his position that it was a hazardous area and
it is their position that it was not a hazardous area.

If the inspector had simply cited the operator for having loose
material along the top of the bench, I suppose even the Company's
witnesses would have to concede that that was true, because all of
the witnesses agreed that there was some loose material at the top
of the bench.  The difference in interpretation is whether that
loose material would fall and, if it did, whether the danger is so
obvious and so great that I should label the bench area as hazardous,

I don't really have a difference in facts here.  I have four
Company witnesses and one Inspector, all of whom agree that there
was a feathered edge at the top of the lowest bench, and they all
agree that there was some loose material in that feathered edge.
The difference in Interpretation is the question which is before me
for decision.

The inspector examined the same physical features of the bench
which were scrutinized by the Company's four witnesses and he con-
cluded that the area was hazardous, while the other four men looked
at the same conditions and concluded that the area was not hazard-
ous.  To the inspector's credit, of course, must be noted the fact
that he is the only one of the witnesses who walked along the top
of the bench over to the hump in the middle of the bench as shown
in Exhibits A, B, and C.  Dixon is the only witness who was on top
of the bench with the inspector and Dixon is the only Company wit-
ness who was In a position to say whether there were or were not
cracks or fissures in the top of the bench. Dixon agreed that there

1154the 'alleged violation of section
